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EXPLANATORY NOTE

 
 

This Registration on Form S-8 registers shares of common stock, par value
$0.01 per share (“Common Stock”), of OpGen, Inc. (the “Registrant”) issuable
pursuant to stock options to purchase
210,000 shares of Common Stock granted by the Registrant to the Registrant’s Chief Financial Officer, Albert Weber,
on January 3,
2022 (the “Inducement Award”). The Inducement Award was approved by the Registrant’s Board of Directors as an inducement
material to
the individual’s acceptance of employment with the Registrant in compliance with and in reliance on Nasdaq Listing Rule
5635(c)(4). The Inducement
Awards were granted outside of the Registrant’s 2015 Equity Incentive Plan, as amended and restated.

 
 

 
 
 

 
 

 



 
 

PART I
 

INFORMATION REQUIRED IN THE SECTION 10(a) PROSPECTUS
 

The document or documents containing the information
specified in Part I are not required to be filed with the Securities and Exchange
Commission (the “Commission”) as part of
this Registration Statement on Form S-8 (the “Registration Statement”).
 

PART II
 

INFORMATION REQUIRED IN THE REGISTRATION STATEMENT
 
 
ITEM 3. INCORPORATION OF DOCUMENTS BY REFERENCE.
 

The following documents, filed or to be filed with
the Commission pursuant to the Securities Exchange Act of 1934, as amended (the “Exchange
Act”), are incorporated herein by
reference:
 

· The Registrant’s Annual Report on Form 10-K for the year ended December 31, 2021, filed with the
Commission on March 30, 2022;

· The Registrant’s Quarterly Report on Form 10-Q for the quarter ended March 31, 2022, filed with
the Commission on May 13, 2022;

· The Registrant’s Current Reports on Form 8-K, filed with the Commission on March 3, 2022 (Item
3.01), April 25, 2022 (Items 8.01 and
9.01) and May 24, 2022 (Items 1.01, 2.03 and 9.01); and

 
· The description of the Registrant’s common stock contained
in the Registrant’s Registration Statement on Form 8-A (File No. 001-

37367) filed with the Commission on April 30, 2015, pursuant
to Section 12(b) of the Securities Exchange Act of 1934, as amended (the
‟Exchange Act”), including any amendment or
report filed for the purpose of updating such description.

 
In addition, all reports and other documents subsequently filed by the
Registrant pursuant to Sections 13(a), 13(c), 14 and 15(d) of the Exchange Act prior
to the filing of a post-effective amendment which
indicates that all securities offered hereby have been sold or which deregisters all securities then
remaining unsold, shall be deemed
to be incorporated by reference herein and to be a part hereof from the date of filing of such document.  Any statement
contained
in a document incorporated or deemed to be incorporated by reference herein shall be deemed to be modified or superseded for purposes
of this
Registration Statement to the extent that a statement contained herein or in any other subsequently filed document which also
is or is deemed to be
incorporated by reference herein modifies or supersedes such statement.  The statements required to be
so modified or superseded shall not be deemed,
except as so modified or superseded, to constitute a part of this Registration Statement.
 
ITEM 4. DESCRIPTION OF SECURITIES.
 
Not applicable.
 
ITEM 5. INTERESTS OF NAMED EXPERTS AND COUNSEL.
 
None.
 

 
 

http://www.sec.gov/Archives/edgar/data/1293818/000107997322000358/opgn10k1221.htm
http://www.sec.gov/Archives/edgar/data/1293818/000107997322000582/opgen_10q-033122.htm
http://www.sec.gov/Archives/edgar/data/1293818/000107997322000204/opgen_8k.htm
http://www.sec.gov/Archives/edgar/data/1293818/000107997322000501/opgen_8k.htm
http://www.sec.gov/Archives/edgar/data/1293818/000107997322000652/opgen_8k.htm
http://www.sec.gov/Archives/edgar/data/1293818/000110465915032076/a15-10333_18a12b.htm


 
ITEM 6. INDEMNIFICATION OF DIRECTORS AND OFFICERS.
 
Section 145 of the Delaware General Corporation Law, or the DGCL, authorizes
a corporation to indemnify its directors and officers against liabilities
arising out of actions, suits and proceedings to which they
are made or threatened to be made a party by reason of the fact that they have served or are
currently serving as a director or officer
to a corporation. The indemnity may cover expenses (including attorneys’ fees) judgments, fines and amounts paid
in settlement actually
and reasonably incurred by the director or officer in connection with any such action, suit or proceeding. Section 145 permits
corporations
to pay expenses (including attorneys’ fees) incurred by directors and officers in advance of the final disposition of such action,
suit or
proceeding. In addition, Section 145 provides that a corporation has the power to purchase and maintain insurance on behalf of
its directors and officers
against any liability asserted against them and incurred by them in their capacity as a director or officer,
or arising out of their status as such, whether or not
the corporation would have the power to indemnify the director or officer against
such liability under Section 145.
 
We have adopted provisions in our certificate of incorporation and bylaws
that limit or eliminate the personal liability of our directors to the fullest extent
permitted by the DGCL, as it now exists or may in
the future be amended. Consequently, a director will not be personally liable to us or our stockholders
for monetary damages or breach
of fiduciary duty as a director, except for liability for:
 

o any breach of the director’s duty of loyalty to us or our stockholders;
 

o any act or omission not in good faith or that involves intentional misconduct or a knowing violation
of law;
 

o any unlawful payments related to dividends or unlawful stock purchases, redemptions or other distributions;
or
 

o any transaction from which the director derived an improper personal benefit.
 
These limitations of liability do not alter director liability under the
federal securities laws and do not affect the availability of equitable remedies such as
an injunction or rescission.
 
In addition, our bylaws provide that:
 

o we will indemnify our directors, officers and, in the discretion of our board of directors, certain
employees to the fullest extent permitted
by the DGCL, as it now exists or may in the future be amended; and

 
o we will advance reasonable expenses, including attorneys’ fees, to our directors and, in the discretion
of our board of directors, to our

officers and certain employees, in connection with legal proceedings relating to their service for or
on behalf of us, subject to limited
exceptions.

 
We have entered into indemnification agreements with each of our directors
and executive officers. These agreements provide that we will indemnify each
of our directors, such executive officers and, at times,
their affiliates to the fullest extent permitted by Delaware law. We will advance expenses, including
attorneys’ fees (but excluding
judgments, fines and settlement amounts), to each indemnified director, executive officer or affiliate in connection with any
proceeding
in which indemnification is available and we will indemnify our directors and officers for any action or proceeding arising out of that
person’s
services as a director or officer brought on behalf of us and/or in furtherance of our rights. Additionally, each of our
directors may have certain rights to
indemnification, advancement of expenses and/or insurance provided by their affiliates, which indemnification
relates to and might apply to the same
proceedings arising out of such director’s services as a director referenced herein. Nonetheless,
we have agreed in the indemnification agreements that our
obligations to those same directors are primary and any obligation of the affiliates
of those directors to advance expenses or to provide indemnification for
the expenses or liabilities incurred by those directors are secondary.
 
We also maintain general liability insurance which covers certain liabilities
of our directors and officers arising out of claims based on acts or omissions in
their capacities as directors or officers, including
liabilities under the Securities Act.
 

 
 



 
ITEM 7. EXEMPTIONS FROM REGISTRATION CLAIMED.
 
Not applicable.
 
ITEM 8. EXHIBITS.
 
The Exhibits accompanying this Registration Statement are listed on the
accompanying Exhibit Index.
 
ITEM 9. UNDERTAKINGS.
 
(a) The undersigned registrant hereby undertakes:
 

(1) To file, during any period in which offers or sales are being
made, a post-effective amendment to this Registration Statement:
 

(i) To include any prospectus required by Section 10(a)(3) of the
Securities Act;
 
(ii) To reflect in the prospectus any facts or events arising after
the effective date of this Registration Statement (or the most recent post-
effective amendment thereof) which, individually or in the
aggregate, represent a fundamental change in the information set forth in this
Registration Statement. Notwithstanding the foregoing,
any increase or decrease in volume of securities offered (if the total dollar value
of securities offered would not exceed that which
was registered) and any deviation from the low or high end of the estimated maximum
offering range may be reflected in the form of prospectus
filed with the Commission pursuant to Rule 424(b) if, in the aggregate, the
changes in volume and price represent no more than a 20 percent
change in the maximum aggregate offering price set forth in the
“Calculation of Registration Fee” table in the effective Registration
Statement; and
 
provided, however, that paragraphs (a)(1)(i) and
(a)(1)(ii) do not apply if the information required to be included in a post-effective
amendment by those paragraphs is contained in reports
filed with or furnished to the Commission by the registrant pursuant to Section 13
or Section 15(d) of the Exchange Act, that are incorporated
by reference in this Registration Statement.

 
(2) That, for the purpose of determining any liability under
the Securities Act, each such post-effective amendment shall be deemed to be a new
registration statement relating to the securities offered
therein, and the offering of such securities at that time shall be deemed to be the initial bona
fide offering thereof.
 
(3) To remove from registration by means of a post-effective
amendment any of the securities being registered which remain unsold at the
termination of the offering.

 
(b) The undersigned registrant hereby undertakes that, for purposes of
determining any liability under the Securities Act, each filing of the registrant’s
annual report pursuant to Section 13(a) or Section
15(d) of the Exchange Act (and, where applicable, each filing of an employee benefit plan’s annual
report pursuant to Section 15(d)
of the Exchange Act) that is incorporated by reference in this Registration Statement shall be deemed to be a new
registration statement
relating to the securities offered therein, and the offering of such securities at that time shall be deemed to be the initial bona fide
offering thereof.
 
(c) Insofar as indemnification for liabilities arising under the Securities
Act may be permitted to directors, officers and controlling persons of the registrant
pursuant to the foregoing provisions, or otherwise,
the registrant has been advised that in the opinion of the Commission such indemnification is against
public policy as expressed in the
Securities Act and is, therefore, unenforceable. In the event that a claim for indemnification against such liabilities (other
than the
payment by the registrant of expenses incurred or paid by a director, officer or controlling person of the registrant in the successful
defense of any
action, suit or proceeding) is asserted by such director, officer or controlling person in connection with the securities
being registered, the registrant will,
unless in the opinion of its counsel the matter has been settled by controlling precedent, submit
to a court of appropriate jurisdiction the question whether
such indemnification by it is against public policy as expressed in the Securities
Act and will be governed by the final adjudication of such issue.
 
 

 



 
INDEX TO EXHIBITS TO REGISTRATION STATEMENT ON FORM
S-8

 
Exhibit
Number Description
 
 
3.1 Amended and Restated Certificate of Incorporation of the Company (incorporated by reference to Exhibit 3.1 of Current Report on Form

8-K, File No. 001-37367, filed on May 13, 2015).
 
3.2 Certificate of Correction to Amended and Restated Certificate of Incorporation of the Company, dated June 6, 2016 (incorporated by

reference to Exhibit 3.1 of Current Report on Form 8-K, filed on June 6, 2016).
 
3.3 Certificate of Amendment to the Amended and Restated Certificate of Incorporation of the Registrant dated and filed with the Delaware

Secretary of State on January 17, 2018 (incorporated by reference to Exhibit 3.1 to the Company’s Current Report on Form 8-K filed
on
January 17, 2018)

 
3.4 Certificate of Amendment to the Amended and Restated Certificate of Incorporation of OpGen, Inc., filed with the Secretary of the
State

of Delaware on August 28, 2019 (incorporated by reference to Exhibit 3.1 to the Company’s Current Report on Form 8-K filed
on August
28, 2019).

 
3.5 Certificate of Amendment to the Amended and Restated Certificate of Incorporation of OpGen, Inc., filed with the Secretary of the
State

of Delaware on December 8, 2021 (incorporated by reference to Appendix A to the Company’s Definitive Proxy Statement filed
on
October 29, 2021).

 
3.6 Certificate of Amendment to the Amended and Restated Certificate of Incorporation of OpGen, Inc., filed with the Secretary of the
State

of Delaware on December 9, 2021 (incorporated by reference to Appendix B to the Company’s Definitive Proxy Statement filed
on
October 29, 2021).

 
3.7 Amended and Restated Bylaws of the Company (incorporated by reference to Exhibit 3.2 to the Registrant's Form S-1, File No. 333-

202478,
filed on March 3, 2015).
 
3.8 Amendment to the Amended and Restated Bylaws of OpGen, Inc., dated August 5, 2020 (incorporated by reference to Exhibit 3.1 to the

Company’s Current Report on Form 8-K filed on August 11, 2020).
 
3.9 Amendment to the Amended and Restated Bylaws of OpGen, Inc., as amended, effective October 15, 2022 (incorporated by reference to

Exhibit 3.2 to the Company’s Current Report on Form 8-K filed on October 15, 2021).
 
4.1 Form of Common Stock Certificate of Company (incorporated by reference to Exhibit 4.1 to the Company’s Annual Report on Form
10-

K for the year ended December 31, 2019, filed on March 24, 2020).
 
5.1* Opinion of Ballard Spahr LLP.
 
10.1* Form of Inducement Award Grant Agreement.
 
10.2* 2022 Inducement Stock Option Grant Plan.
 
23.1* Consent of CohnReznick LLP.

 
23.2* Consent of Ballard Spahr LLP (contained in Exhibit 5.1).

 
24.1 Power of Attorney (see signatures page to this Registration Statement).
 
107* Filing Fee Table.
 
 
 
* Filed herewith.
 
 

 

http://www.sec.gov/Archives/edgar/data/1293818/000107997315000373/ex3x1.htm
http://www.sec.gov/Archives/edgar/data/1293818/000107997316001002/ex3x1.htm
http://www.sec.gov/Archives/edgar/data/1293818/000107997318000031/ex3x1.htm
http://www.sec.gov/Archives/edgar/data/1293818/000107997319000491/ex3-1.htm
http://www.sec.gov/Archives/edgar/data/1293818/000107997321001073/opgen_def14a.htm
http://www.sec.gov/Archives/edgar/data/1293818/000107997321001073/opgen_def14a.htm
http://www.sec.gov/Archives/edgar/data/1293818/000107997315000157/ex3x2.htm
http://www.sec.gov/Archives/edgar/data/1293818/000107997320000659/ex3x1.htm
http://www.sec.gov/Archives/edgar/data/1293818/000107997321001032/ex3x2.htm
http://www.sec.gov/Archives/edgar/data/1293818/000156459020012253/opgn-ex41_11.htm


 
 

SIGNATURES
 

Pursuant to the requirements of the Securities Act
of 1933, the Registrant certifies that it has reasonable grounds to believe that it meets all of the
requirements for filing on Form S-8
and has duly caused this Registration Statement to be signed on its behalf by the undersigned, thereunto duly
authorized, in the City
of Rockville, State of Maryland on June 3, 2022.
 

  OPGEN, INC.
   
  By: /s/ Oliver Schacht, Ph.D
  Name:

Title:    
Oliver Schacht, Ph.D
Chief Executive Officer

  

POWER OF ATTORNEY
 

KNOW ALL BY THESE PRESENTS, that each person whose
signature appears below constitutes and appoints Oliver Schacht, Ph.D and Albert
Weber and each of them, as the true and lawful attorney-in-fact
and agent, with full power of substitution and resubstitution, for such person and in such
person’s name, place and stead, in any
and all capacities, to sign any or all amendments to this Registration Statement, and to file the same, with all exhibits
thereto and
other documents in connection therewith, with the Securities and Exchange Commission, granting unto said attorney-in-fact and agent full
power and authority to do and perform each and every act and thing requisite and necessary to be done in and about the premises, as fully
to all intents and
purposes as he or she might or could do in person, hereby ratifying and confirming all that said attorney-in-fact and
agent, or his substitute or substitutes,
may lawfully do or cause to be done by virtue hereof.
 

Pursuant to the requirements of the Securities Act
of 1933, this Registration Statement has been signed by the following persons in the capacities
and on the dates indicated.
 

Signature   Title   Date
         

/s/ Oliver Schacht   Chief Executive Officer and Director   June 3, 2022
Oliver Schacht, Ph.D   (principal executive officer)    

         
/s/ Albert Weber   Chief Financial Officer   June 3, 2022

Albert Weber   (principal financial officer and principal accounting officer)    
         

/s/ Mario Crovetto   Director   June 3, 2022
Mario Crovetto        

         
/s/ R. Donald Elsey   Director   June 3, 2022

R. Donald Elsey        
         

/s/ Prabha Fernandes   Director   June 3, 2022
Prabha Fernandes        

         
/s/ William Rhodes   Director   June 3, 2022

William Rhodes        
 

 
 



 
 

Exhibit 5.1

 
 

 

 

June 3, 2022

 
OpGen, Inc.
9717 Key West Avenue, Suite 100
Rockville, Maryland 20850

RE: OpGen,
Inc. – Form S-8 Registration Statement

Ladies and Gentlemen:
 
We have acted as counsel to
OpGen, Inc., a Delaware corporation (the “Company”), in connection with the preparation of a Registration Statement
on
Form S-8 (the “Registration Statement”), relating to the registration under the Securities Act of 1933, as amended
(the “Securities Act”), and the issuance
of up to (collectively, the “Shares”) 210,000 shares of
the Company’s common stock, par value $0.01 per share (the “Common Stock”), pursuant to the
Company’s
2022 Inducement Grant Stock Option Plan (the “Plan”) to certain employees, which were granted to such individuals
as inducements material
to their entering into employment with the Company.

In rendering this opinion, we
have reviewed the Plan and such certificates, documents, corporate records and other instruments and matters of law as in our
judgment
are necessary or appropriate to enable us to render the opinion expressed below. In rendering this opinion, we are assuming the authenticity
of all
instruments presented to us as originals, the conformity with the originals of all instruments presented to us as copies and the
genuineness of all signatures.

The opinion expressed below
is based on the assumption that the Registration Statement has been filed by the Company with the U.S. Securities and
Exchange Commission
and will have become effective before any of the Shares are issued, and that persons acquiring the Shares will do so strictly in
accordance
with the terms of the Plan and will receive a prospectus containing all the information required by Part I of the Registration Statement
before
acquiring such Shares. The opinion is also based on the assumption that the Shares will continue to be duly and validly authorized
on the dates that the
Shares are issued to participants pursuant to the terms of the Plan and, upon the issuance of any of the Shares,
the total number of shares of common stock
of the Company issued and outstanding, after giving effect to such issuance of such Shares,
will not exceed the total number of shares of common stock
that the Company is then authorized to issue under its Amended and Restated
Certificate of Incorporation, as amended.

Based on the foregoing, we are
of the opinion that the Shares, when issued pursuant to the Plan and any applicable stock option grant agreement in
accordance with the
terms and conditions thereof (including, where applicable, the payment of any exercise price, the satisfaction of any vesting or
forfeiture
restrictions and the achievement of applicable performance goals in accordance with the resolutions of the Board of Directors of the
Company
and the applicable stock option grant agreement), will be legally issued, fully paid and non-assessable.

 
 



 
OpGen, Inc.
June 3, 2022
Page 2
 

Our opinion is limited to the
laws of the State of Delaware and the federal laws of the United States of America, and we express no opinion with respect to
the laws
of any other jurisdiction.

This opinion is limited to the
matters expressly stated herein. No implied opinion may be inferred to extend this opinion beyond the matters expressly
stated herein.
No opinion is expressed herein with respect to the qualification of the Shares under the securities or blue sky laws of any state or
any foreign
jurisdiction. This opinion is given as of its date. We do not undertake to advise you or anyone else of any changes in the
opinions expressed herein resulting
from changes in law, changes in facts or any other matters that hereafter might occur or be brought
to our attention.

We hereby consent to the filing
of this opinion with the Commission as an exhibit to the Registration Statement in accordance with the requirements of
Item 601(b)(5)
of Regulation S-K promulgated under the Securities Act. In giving this consent, we do not admit that we are within the category of persons
whose consent is required by Section 7 of the Securities Act and the rules and regulations promulgated thereunder.

Sincerely yours,

/s/ Ballard Spahr LLP
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(a)

(b)

(c)

(d)

Exhibit
10.1

 

Employee Stock Option
Award Agreement
Granted Under OpGen,
Inc. 2022 INDUCEMENT GRANT STOCK OPTION PLAN

 
Grant
 of Option. This certificate evidences a stock option (this “Stock Option”) granted by OpGen, Inc., a Delaware
 corporation (the

“Company”), on January 3, 2022 (the “Grant Date”), to ___________________
(the “Holder”), pursuant to the Company’s 2022 inducement grant stock
option plan (as from time to time
 in effect, the “Plan”). Under this Stock Option, the Holder may purchase, in whole or in part, on the terms herein
provided, a total of ______________ (_______) shares of common stock of the Company (the “Shares”) at $1.08 per Share,
which is equal to the fair
market value of the Shares on the Grant Date. The latest date on which this Stock Option, or any part thereof,
may be exercised is January 3, 2022 (the
“Final Exercise Date”) subject to earlier termination as provided
 in the Plan. If the Holder is an executive Officer, the Stock Option evidenced by this
certificate is intended to be, and is hereby designated,
as an incentive stock option as defined in section 422 of the Internal Revenue Code of 1986, as
amended from time to time (the “Code”),
 to the extent permitted by section 422 of the Code, and a nonstatutory option, that is, an option that does not
qualify as an
 incentive stock option as defined in section 422 of the Code for the remainder. Defined terms used in this Award Agreement without
definition
have the meanings set forth in the Plan.

This Stock Option is
exercisable in the following installments prior to the Final Exercise Date: twenty-five percent (25%) of the shares underlying this
Stock
Option on the first anniversary of the Grant Date (the “Vesting Commencement Date”), and six and one-quarter percent
(6.25%) at the end of each
quarterly period thereafter.
 

Provisions
of the Plan. This Stock Option is subject to the provisions of the Plan, which are incorporated herein by reference. A copy of the
Plan
as in effect on the date of the grant of this Stock Option has been furnished to the Holder. By exercising all or any part of this
Stock Option, the Holder
agrees to be bound by the terms of the Plan and this certificate. All initially capitalized terms used herein
will have the meaning specified in the Plan,
unless another meaning is specified herein.

Partial Exercise. An exercisable Option may be exercised in whole or in part. However, an Option shall not be exercisable
with respect
to fractional Shares and the Administrator may require that, by the terms of the Option, a partial exercise must be with
respect to a minimum number of
Shares.

Manner of Exercise. All or a portion of an exercisable Option shall be deemed exercised upon delivery of all of the following
to the
Secretary of the Company, the stock plan administrator of the Company or such other person or entity designated by the Administrator,
or his, her or its
office, as applicable:

A written or electronic notice complying with the applicable rules established by the Administrator stating that the Option, or
a
portion thereof, is exercised. The notice shall be signed by the Holder or other person then entitled to exercise the Option or such
portion of the Option;

Such representations and documents as the Administrator, in its sole discretion, deems necessary or advisable to effect
compliance
with Applicable Law. The Administrator, in its sole discretion, may also take whatever additional actions it deems appropriate to effect
such
compliance including, without limitation, placing legends on share certificates and issuing stop-transfer notices to agents and
registrars;

In the event that the Option shall be exercised pursuant to Section 11.3 by any person or persons other than the Holder,
appropriate
proof of the right of such person or persons to exercise the Option, as determined in the sole discretion of the Administrator; and

Full payment of the exercise price and applicable withholding taxes to the stock plan administrator of the Company for the
Shares
with respect to which the Option, or portion thereof, is exercised, in a manner permitted by Sections 11.1 and 11.2.
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1.3

1.4

1.5

(a)

(b)

(c)

(d)

(e)

 
Payment. If the Holder is an executive Officer, the exercise price may be paid by one or more of the following methods:
(a) cash or

check, (b) Shares (including Shares issuable pursuant to the exercise of the Option) or Shares held for such period of time
as may be required by the
Committee in order to avoid adverse accounting consequences, in each case, having a Fair Market Value on the
date of delivery equal to the aggregate
payments required, (c) delivery of a written or electronic notice that the Holder has placed
a market sell order with a broker acceptable to the Company
with respect to Shares then issuable upon exercise of the Option, and that
the broker has been directed to pay a sufficient portion of the net proceeds of
the sale to the Company in satisfaction of the aggregate
payments required; provided that payment of such proceeds is then made to the Company upon
settlement of such sale, or (d) other
form of legal consideration acceptable to the Committee in its sole discretion. The Committee shall also determine
the methods by which
Shares shall be delivered or deemed to be delivered to Holders.

Tax Withholding. The Company or any Subsidiary shall have the authority and the right to deduct or withhold, or require
a Holder to
remit to the Company, an amount sufficient to satisfy federal, state, local and foreign taxes (including the Holder’s
FICA, employment tax or other social
security contribution obligation) required by law to be withheld with respect to any taxable event
concerning a Holder arising as a result of the Plan. The
Administrator, in its sole discretion and in satisfaction of the foregoing requirement,
may withhold, or allow a Holder to elect to have the Company
withhold, Shares otherwise issuable under an Option (or allow the surrender
of Shares). The number of Shares which may be so withheld or surrendered
shall be limited to the number of Shares which have a Fair Market
Value on the date of withholding or repurchase equal to the aggregate amount of such
liabilities based on the applicable statutory withholding
rates for federal, state, local and foreign income tax and payroll tax purposes that are applicable
to such supplemental taxable income
without leading to any avoid adverse accounting consequences. The Administrator shall determine the Fair Market
Value of the Shares,
consistent with applicable provisions of the Code, for tax withholding obligations due in connection with a broker-assisted cashless
Option exercise involving the sale of Shares to pay the Option exercise price or any tax withholding obligation.

Conditions to Issuance of Shares.

Notwithstanding anything herein to the contrary, the Company shall not be required to issue or deliver any certificates or make
any book entries evidencing Shares pursuant to the exercise of any Award, unless and until the Board or the Committee has determined,
with advice of
counsel, that the issuance of such Shares is in compliance with Applicable Law and the Shares are covered by an effective
registration statement or
applicable exemption from registration. In addition to the terms and conditions provided herein, the Board
or the Committee may require that a Holder
make such reasonable covenants, agreements and representations as the Board or the Committee,
in its sole discretion, deems advisable in order to
comply with Applicable Law.

All share certificates delivered pursuant to the Plan and all Shares issued pursuant to book entry procedures may be subject to
any stop-transfer orders and other restrictions as the Administrator deems necessary or advisable to comply with Applicable Law. The
Administrator may
place legends on any share certificate or book entry to reference restrictions applicable to the Shares.

The Administrator shall have the right to require any Holder to comply with any timing or other restrictions with respect to the
settlement, distribution or exercise of any Award, including a window-period limitation, as may be imposed in the sole discretion of
the Administrator.

Notwithstanding any other provision of the Plan, unless otherwise determined by the Administrator or required by Applicable
Law,
the Company shall not deliver to any Holder certificates evidencing Shares issued in connection with any Award and instead such Shares
shall be
recorded in the books of the Company (or, as applicable, its transfer agent or stock plan administrator).

Any securities delivered under the Plan shall be subject to such restrictions, and the person acquiring such securities shall,
if
requested by the Company, provide such assurances and representations to the Company as the Company may deem necessary or desirable
to assure
compliance with all Applicable Law. To the extent permitted by Applicable Law, the Plan and Awards granted or awarded hereunder
shall be deemed
amended to the extent necessary to conform to Applicable Law.
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1.6

1.7

1.8

1.9

1.10

(a)

(b)

 
Notification Regarding Disposition. The Holder shall give the Company prompt written or electronic notice of any disposition
of

Shares acquired by exercise of an Incentive Stock Option which occurs within (a) two years from the date of grant (including the date
the Option is
modified, extended or renewed for purposes of Section 424(h) of the Code) of such Option to such Holder, or (b) one year
after the transfer of such
Shares to such Holder.

At-Will Employment; Voluntary Participation. Nothing in the Plan or in any Program or Award Agreement hereunder shall confer
upon
any Holder any right to continue in the employ of, or as a Director for, the Company or any Subsidiary, or shall interfere with
or restrict in any way the
rights of the Company and any Subsidiary, which rights are hereby expressly reserved, to discharge any Holder
at any time for any reason whatsoever,
with or without cause, and with or without notice, or to terminate or change all other terms and
conditions of employment or engagement, except to the
extent expressly provided otherwise in a written agreement between the Holder and
the Company or any Subsidiary. Participation by each Holder in the
Plan shall be voluntary and nothing in the Plan shall be construed
as mandating that any Eligible Individual shall participate in the Plan.

No Stockholders Rights. Except as otherwise provided herein, a Holder shall have none of the rights of a stockholder with
respect to
Shares covered by any Award until the Holder becomes the record owner of such Shares.

Paperless Administration. In the event that the Company establishes, for itself or using the services of a third party,
an automated
system for the documentation, granting or exercise of Awards, such as a system using an internet website or interactive
voice response, then the paperless
documentation, granting or exercise of Awards by a Holder may be permitted through the use of such
an automated system.

“Termination of Service” means:

As to a Non-Employee Director, the time when a Holder who is a Non-Employee Director ceases to be a Director for any
reason, including,
without limitation, a termination by resignation, failure to be elected, death or retirement, but excluding terminations where the Holder
simultaneously commences or remains in employment or service with the Company or any Subsidiary.

As to an Employee, the time when the employee-employer relationship between a Holder and the Company or any Subsidiary is
terminated
for any reason, including, without limitation, a termination by resignation, discharge, death, disability or retirement; but excluding
terminations
where the Holder simultaneously commences or remains in employment or service as a Consultant or Non-Employee Director with
the Company or any
Subsidiary.

The Administrator,
in its sole discretion, shall determine the effect of all matters and questions relating to any Termination of Service, including,
without
limitation, the question of whether a Termination of Service resulted from a discharge for “cause” and all questions of whether
particular leaves of
absence constitute a Termination of Service; provided, however, that, with respect to Incentive Stock
Options, a leave of absence, change in status from an
employee to an independent contractor or other change in the employee-employer
relationship shall constitute a Termination of Service only if, and to the
extent that, such leave of absence, change in status or other
change interrupts employment for the purposes of Section 422(a)(2) of the Code and the then-
applicable regulations and revenue rulings
under said Section. For purposes of the Plan, a Holder’s employee-employer relationship or consultancy
relations shall be deemed
to be terminated in the event that the Subsidiary employing or contracting with such Holder ceases to remain a Subsidiary
following any
merger, sale of stock or other corporate transaction or event (including, without limitation, a spin-off).
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IN WITNESS WHEREOF,
the Company has caused this instrument to be executed by its duly authorized officer.

 
OpGen, Inc.
 
 

Dated:  
_________________________________
By:
Title:

 
 
 

Acknowledged and agreed:
 
Holder
 
 

Dated:  
_________________________________
Name:
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1.1

1.2

1.3

1.4

2.1

Exhibit 10.2
 
 

OPGEN, INC.

2022 INDUCEMENT GRANT STOCK OPTION PLAN

ARTICLE 1
ADMINISTRATION

Effective Date. This 2022 Inducement Grant Stock Option Plan (this “Plan”) became
effective on January 3, 2022. The Plan will
terminate upon the expiration or termination of the last outstanding award.

Administration. The Compensation Committee (“Committee”) of the Board of Directors
(the “Board”) of OpGen, Inc. (the “Company”)
will administer the Plan, including, whether, for U.S. taxpayer employees,
an option is to be classified as an incentive stock option or non-qualified stock
option. To the extent necessary to comply with Rule
16b-3 of the Exchange Act, the Committee, shall consist solely of two or more non-employee directors
appointed by and holding office at
the pleasure of the Board, each of whom is intended to qualify as a “non-employee director” as defined by Rule 16b-3 of
the
Exchange Act or any successor rule. Additionally, to the extent required by Applicable Law, each of the individuals constituting the Committee
shall be
an “independent director” under the rules of any securities exchange or automated quotation system on which the Shares
are listed, quoted or traded. The
Committee’s interpretation of the Plan, any stock option granted pursuant to the Plan, all decisions
and determinations by the Committee with respect to the
Plan are final, binding and conclusive on all parties.

Authorized Shares. The aggregate number of shares of common stock of the Company authorized
for issuance under the Plan is 210,000
shares of common stock. Shares subject to awards granted under the Plan that are forfeited or terminated
before being exercised will not be available for re-
issuance under the Plan. No more than 210,000 shares may be delivered upon the exercise
of incentive stock options granted under the Plan.

Adjustments. In the event of a recapitalization, stock split or similar capital transaction,
the Committee will make appropriate and
equitable adjustments to the number of shares reserved for issuance under the Plan, the number
of shares that can be issued as incentive stock options, the
number of shares subject to outstanding awards and the exercise price under
each outstanding stock option.

ARTICLE 2  

OPTION TERMS

Grant of Options. The following individuals shall be granted stock options under the Plan
in the amounts set forth on the following chart:

Eligible Holders   Number of Stock Options
Executive Officers       
Albert Weber     210,000 
         
To the extent
applicable, stock options granted to officers shall be Incentive Stock Options, provided, however, that to the extent that the aggregate
Fair
Market Value of stock with respect to which “incentive stock options” (within the meaning of Section 422 of the Internal
Revenue Code of 1986 (the
“Code”) but without regard to Section 422(d) of the Code) are exercisable for the first time by
an officer during any calendar year under the Plan, and all
other plans of the Company and any parent or subsidiary corporation thereof
(each as defined in Section 424(e) and 424(f) of the Code, respectively),
exceeds $100,000, the stock options shall be treated as Non-Qualified
Stock Options to the extent required by Section 422 of the Code. The rule set forth in
the immediately preceding sentence shall be applied
by taking stock options and other “incentive stock options” into account in the order in which they
were granted and the Fair
Market Value of stock shall be determined as of the time the respective options were granted.

 



2.2

2.3

2.4

3.1

3.2

3.3

3.4

3.5

 
Exercise Price. All stock options under the Plan must be granted with an exercise price of
at least 100% of the Fair Market Value of the

common stock on the date of grant. Incentive stock options granted to any holder of more
than 10% of the voting shares must have an exercise price of at
least 110% of the fair market value of the common stock on the date of
grant. The stock option agreement specifies the date when all or any installment of
the option is to become exercisable.

Manner of Exercise. Payment of the exercise price may be made in cash or, if provided for
in the stock option agreement evidencing the
award, (1) by surrendering, or attesting to the ownership of, shares which have already been
owned by the holder, (2) by delivery of an irrevocable
direction to a securities broker to sell shares and to deliver all or part of the
sale proceeds to us in payment of the aggregate exercise price, (3) by a “net
exercise” arrangement, or (4) by any other form
that is consistent with applicable laws, regulations and rules.

Awards to Executive Officers. Officers will have a four year vesting schedule, vesting 25%
on the first anniversary of the date of grant
and the remaining options vesting 6.25% on the quarterly anniversary of the first vesting
date for a period of three years, as long as the officer continues
providing services to the Company on each such vesting date. The term
of such stock options are ten (10) years after the date of grant; provided, however,
that any unvested stock options will expire if the
officer ceases providing services to the Company, and a departing officer will have ninety (90) days to
exercise vested stock options
after the officer ceases providing services to the Company.

ARTICLE 3  

GENERAL TERMS

No Transfer. No award granted under the Plan may be transferred in any manner, other than
by will or the laws of descent and
distribution, provided, however, that an incentive stock option may be transferred or assigned only
to the extent consistent with Section 422 of the Code.

Change in Control. In the event of a merger or other reorganization involving the Company,
outstanding awards will be subject to the
agreement of merger or reorganization. Such agreement will provide for (1) the continuation
of the outstanding awards by the Company if it is the
surviving corporation, (2) the assumption or substitution of the outstanding awards
by the surviving corporation or its parent or subsidiary, (3) immediate
vesting, exercisability and settlement of the outstanding awards
followed by their cancellation, or (4) settlement of the intrinsic value of the outstanding
awards (whether or not vested or exercisable)
in cash, cash equivalents, or equity (including cash or equity subject to deferred vesting and delivery
consistent with the vesting restrictions
applicable to such award or the underlying shares) followed by cancellation of such awards.

Termination or Amendment. The Plan can be terminated by the Board or the Committee at any
time, and, subject to stockholder approval
where required by applicable law, can be amended. Any amendment or termination may not materially
impair the rights of holders of outstanding awards
without their consent.

Compliance with Laws. The Plan and the stock options awarded under the Plan and the issuance
and delivery of shares are subject to
compliance with all applicable law (including but not limited to state, federal and foreign securities
law and margin requirements), and to such approvals by
any listing, regulatory or governmental authority as may, in the opinion of counsel
for the Company, be necessary or advisable in connection therewith.

Governing Law. The Plan and any agreements hereunder shall be administered, interpreted and
enforced under the internal laws of the
State of Delaware without regard to conflicts of laws thereof or of any other jurisdiction.

 

 
 

 



Exhibit 23.1
 
 
 

Consent of Independent Registered Public Accounting
Firm
 
 
We consent to the incorporation by reference in this
 Registration Statement on Form S-8 of OpGen, Inc. of our report, dated March  30, 2022, which
includes an explanatory paragraph related
to OpGen, Inc.’s ability to continue as a going concern, on our audits of the consolidated financial statements of
OpGen, Inc. as
of December 31, 2021 and 2020 and for the years then ended included in the Annual Report on Form 10-K of OpGen, Inc for the year
ended December 31, 2021 also incorporated by reference in the Registration Statement.
 
/s/ CohnReznick LLP
 
Tysons, Virginia
June 3, 2022
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Calculation of Filing Fee Tables

Form S-8
(Form Type)

OpGen, Inc.
(Exact Name of Registrant as Specified in its
Charter)

Table 1: Newly Registered Securities

Security Type Security Class
Title

Fee Calculation
Rule

Amount
Registered (1)

Proposed
Maximum
Offering Price
Per Unit

Maximum
Aggregate
Offering Price

Fee Rate Amount of
Registration
Fee

Equity Common
Stock, par
value $0.01 per
share

457(c) and (h) 210,000 (2) $0.511 (3) $107,310 (3) 0.0000927 $9.95

Total Offering Amounts   $107,310   $9.95

Total Fee Offsets       -

Net Fee Due       $9.95

 

(1) Pursuant to Rule 416 of the Securities Act of 1933, as amended (the “Securities Act”), this
Registration Statement shall be deemed to cover any
additional shares of common stock, $0.01 par value per share (“Common Stock”),
of OpGen, Inc. (the “Registrant”) which become issuable by
reason of any stock dividend, stock split, recapitalization or
other similar transaction which results in an increase in the number of the outstanding
shares of Common Stock of the Registrant.

(2) Consists of shares issuable pursuant to new hire inducement stock option awards granted January 3, 2022
to the company’s chief financial officer
in accordance with Nasdaq Listing Rule 5635(c)(4), as an inducement material to his entering
into employment with the Company.

(3) Estimated pursuant to Rule 457(c) and Rule 457(h) of the Securities Act solely for the purpose of calculating
the registration fee. The proposed
maximum offering price per share and proposed maximum aggregate offering price are based on the average
of the high and low prices of
Company’s Common Stock as reported on the Nasdaq Capital Market on May 27, 2022.

 

 


